
W
e all know how frustrating it can 
be to contend with the dilatory 
tactics of a recalcitrant adversary 
who fa i l s  to  comply  wi th 
discovery. We have all been down 

the road of letter-writing campaigns to establish 
a basis for our “good faith” affirmations to 
support the inevitable motion for sanctions 
under CPLR 3126. Of course, it does not take 
a magic eight ball to tell you that no pleading 
will be stricken on the first request. You must 
show that your adversary’s non-compliance 
was the product of willful and contumacious 
behavior, and that usually requires more than 
one motion. Instead, on the first go-round, you 
are likely to receive an order directing the 
delinquent party to provide the outstanding 
discovery by a date certain.

Unfortunately, in altogether too many situations, 
the recalcitrant litigant will ignore that “date 
certain,” compelling you to begin yet another letter-
writing campaign to show your “good faith” before 
you are compelled to make yet another motion 
to strike your adversary’s pleading pursuant to 
CPLR 3126 based upon his willful non-compliance 
with discovery. We all know how this turns out… 
the court will issue another order directing the 
neglectful litigant to provide the outstanding 
discovery by a “date certain” and, in all likelihood, 
this process will be repeated over and over again, 
leaving those litigants who actually comply with 
discovery to wonder whether court orders actually 
mean anything anymore. When the Court of Appeals 
decided Gibbs v. St. Barnabas Hospital, we were 
reminded that they do.1 

In Gibbs, the plaintiff defaulted in producing 
a responsive Bill of Particulars. After over a 

year of good faith letters, motion practice, 
and court appearances, the trial court issued 
a conditional order of preclusion, which the 
plaintiff subsequently violated; the defendant 
moved to dismiss the plaintiff’s complaint. 
Although the plaintiff failed to excuse his 
default with the required affidavit of merit, 
instead of enforcing the preclusion order, the 
court merely sanctioned the plaintiff in the 
amount of $500. 

The Appellate Division, First Department, 
affirmed the trial court’s order, but the Court of 
Appeals reversed and reaffirmed the rule that 
litigants cannot ignore court orders with impunity.2 
In addition to joining the “exclusive coterie of Court 
of Appeals cases that stand together to condemn 
dilatory conduct in litigation,” the Gibbs majority 
reminded litigators that conditional orders of 
preclusion are proper and effective tools to use 
in combating dilatory conduct and they do not 
require a showing of willfulness to take effect.3 
Rather, the Court of Appeals extolled the benefits 
of the conditional order of preclusion, noting that: 
“With this conditioning, the court relieves itself of 
the unrewarding inquiry into whether a party’s 
resistance was willful.”4

Court Reaffirms Precedent

In deciding Gibbs, the Court of Appeals also 
reaffirmed its holding in Fiore v. Galang that 
in order to obtain relief from the dictates of a 
conditional order that will preclude a party from 
submitting evidence in support of a claim or 
defense, “a defaulting party must demonstrate 
(1) a reasonable excuse for the failure to produce 
the requested items and (2) the existence of a 
meritorious claim or defense.”5 

The Court further noted, that “[i]n cases 
involving a medical malpractice cause of 
action, expert medical opinion evidence is 
required to demonstrate merit under the 
second requirement.”6 Since the plaintiff in Fiore 
failed to satisfy the requirements for vacating 
a conditional order of preclusion, the Court of 
Appeals held that: 

…absent a sufficient affidavit of merits it is 
error, as a matter of law, not to grant defendant 
Hospital’s motion for summary judgment.7

The Gibbs court also reaffirmed its decision in 
Wilson v. Galicia Contracting & Restoration Corp., 
where the trial court issued a self-executing 
conditional order striking the defendants’ 
answers upon their failure to provide 
outstanding discovery.8 The defendant failed 
to comply with the order, and its answer was 
stricken. The Court of Appeals affirmed, and 
held that:

As the conditional order was self-executing 
and appellant’s ‘failure to produce [requested] 
items on or before the date certain’ rendered it 
‘absolute,’ the courts below correctly held that 
the defendant was precluded from introducing 
any evidence at the inquest ‘tending to defeat 
the plaintiff’s cause of action’ [a conditional 
order ‘will preclude proof as to matters not 
furnished unless the delinquent party provides 
the particulars within the time frame specified 
in the order’].9
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Other Courts

One need not go all the way to the Court of 
Appeals to get these results. For decades, the 
New York State appellate courts have dutifully 
adhered to this precedent which started with 
Fiore. In Flax v. Standard Security Life Insurance 
Company of New York, the Appellate Division, 
Third Department, held that plaintiff’s failure to 
comply with a preclusion order requiring him to 
file a verified and responsive Bill of Particulars 
entitled the defendants to a dismissal of the entire 
complaint.10 In Neveloff v. Faxton Children’s Hospital 
& Rehabilitation Center, the Second Department, 
observing that the plaintiff failed to comply with 
a conditional order of preclusion directing her to 
provide a Bill of Particulars, held that:

In order to avoid the adverse impact of an 
order of preclusion, the affected party must 
establish both a reasonable excuse for its 
default and a meritorious claim. In a medical 
malpractice action, expert medical opinion 
evidence generally is required to demonstrate 
merit. We conclude that the Supreme Court 
improvidently exercised its discretion in 
denying that branch of the defendants’ motion 
which was for a final order of preclusion as 
the plaintiff failed to offer an excuse for her 
delay and an affidavit of merit. In addition, 
under the circumstances of this case, since 
no affidavit of merit from a physician was 
provided, the Supreme Court should have 
granted that branch of the defendants’ motion 
which was for summary judgment dismissing 
the complaint.11

Even late service of the outstanding pleading 
will not be enough to avoid the most severe 
consequences of non-compliance with a 
conditional order of preclusion. In Gilmore 
v. Garvey, the plaintiff served his Bill of 
Particulars after the expiration of the time 
set in a conditional order of preclusion. 
Since the order became “absolute” upon the 
plaintiff’s default on the conditional order, his 
failure to provide a reasonable excuse and an 
affidavit of merit resulted in the dismissal of 
his complaint.12 

Court Repeats Mandate

Although the appellate courts seem to have 
taken the Court of Appeals’ cautionary language 
seriously and have routinely stricken pleadings 
when parties have defaulted on conditional 
orders of preclusion and then failed to satisfy 
the crucial two-part test to warrant vacatur of 
those defaults, (Hesse Construction, LLC v. Fisher; 
Ensley v. Snapper, Inc.; Foster v. Dealmaker, SLS, 
LLC; AWL Industries, Inc. v. QBE Insurance Corp.),13 

an exasperated Court of Appeals, obviously tired 
of repeatedly issuing the same mandate stated 
that:

…there is also a compelling need for courts to 
require compliance with enforcement orders if 
the authority of the courts is to be respected 
by the bar, litigants and the public.

***
As this Court has repeatedly emphasized, 
our court system is dependent on all parties 
engaged in litigation abiding by the rules of 
proper practice. The failure to comply with 
deadlines not only impairs the efficient 
functioning of the courts and the adjudication 
of claims, but it places jurists unnecessarily in 
the position of having to order enforcement 
remedies to respond to the delinquent 
conduct of members of the bar, often to the 
detriment of the litigants they represent. 
Chronic noncompliance with deadlines 
breeds disrespect for the dictates of the Civil 
Practice Law and Rules and a culture in which 
cases can linger for years without resolution. 
Furthermore, those lawyers who engage their 
best efforts to comply with practice rules 
are also effectively penalized because they 

must somehow explain to their clients why 
they cannot secure timely responses from 
recalcitrant adversaries, which leads to the 
erosion of their attorney-client relationships 
as well. For these reasons, it is important to 
adhere to the position we declared a decade 
ago that ‘[i]f the credibility of court orders 
and the integrity of our judicial system are to 
be maintained, a litigant cannot ignore court 
orders with impunity.’14

Gibbs reminds those who find themselves 
trapped in the uphill battle to obtain discovery 
from recalcitrant adversaries that there is hope: 
Obtaining a conditional order of preclusion 
may get you far more than the discovery you 
initially requested. Of course, if you are the 
recalcitrant party, be forewarned: in the absence 
of a reasonable excuse and a showing of merit, 
the violation of a conditional preclusion order 
will most certainly spell disaster for you and 
your client.
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‘Gibbs’ reminds those who find 
themselves trapped in the uphill battle 
to obtain discovery from recalcitrant 
adversaries that there is hope: obtaining 
a conditional order of preclusion may 
get you far more than the discovery you 
initially requested.


