
A
fter the Court of Appeals decided 
Dole v. Dow Chemical Co. in 1972, the 
Legislature abolished contributory 
negligence and assumption of risk as 
absolute defenses to actions seeking to 

recover damages for personal injuries.1 Neverthe-
less, the doctrine of primary assumption of risk 
has survived as a bar to recovery on the theory 
that by freely assuming a known risk, a plaintiff 
effectively negates any duty on the part of the 
defendant to safeguard him or her from the risk.2 
Accordingly, the New York courts agree that by 
engaging in a sport or recreational activity, a par-
ticipant consents to those commonly appreciated 
risks which are inherent in and arise out of the 
nature of the sport generally and flow from such  
participation. 

A participant consents to the risk of those 
injury-causing events which are known, apparent 
or reasonably foreseeable consequences of the 
participation. It is not necessary to the applica-
tion of assumption of risk that the injured plaintiff 
have foreseen the exact manner in which his or 
her injury occurred, so long as he or she is aware 
of the potential for injury by the mechanism from 
which the injury results.3

Where Defendants Prevail

Thus, the New York courts have continued to 
award summary judgment to defendants based 
on the doctrine of primary assumption of risk in 
a wide variety of situations from the obvious to 
the more unusual. In the former, the plaintiff in 
Farone v. Hunter Mountain Ski Bowl Inc. brought 
suit to recover for injuries sustained when he was 
struck by a fellow skier. The Appellate Division, 
First Department, held that the accident was the 
result of the inherent risks in downhill skiing and 
so dismissed the plaintiff’s complaint.4 

Similarly, in Nutley v. Skydive The Ranch, the 
First Department held that the risk of the main 
parachute failing to open during a tandem sky 
dive was perfectly obvious such that the plain-
tiff assumed the risk of her injuries.5 Likewise, in 
Morales v. Coram Materials Corp., the plaintiff 
sustained catastrophic injuries while riding his 
ATV at the defendant’s active sand and gravel 
mine. The plaintiff rode his ATV 40 or 50 feet up 
one side of a man-made hill only to find out too 
late that the other side of the hill had been exca-
vated in the normal course of the defendant’s 
mining operation. 

The Appellate Division, Second Department, 
dismissed the plaintiff’s complaint, finding that 
the doctrine of primary assumption of risk is par-
ticularly applicable to the recreational activity of 
ATV riding on terrain such as an active sand and 
gravel mine.6 In Delaney v. MGI Land Develop-
ment, LLC, the Appellate Division, Third Depart-
ment, dismissed the plaintiff’s complaint seeking 
damages for injuries he sustained during a golf 
tournament when he was hit in the head by an 
errant golf ball.7

The courts have granted summary judgment 
based on the doctrine of primary assumption of 
risk in somewhat more unusual circumstances 
as well. In Schoneboom v. B.B. King Blues Club & 
Grill, plaintiff brought suit to recover damages 
for injuries he sustained when an individual in 
a group of slam dancers slammed into him dur-
ing a rock concert. Even though it appears from 
the decision that the plaintiff was not himself 
actively engaged in the slam dancing, the First 
Department dismissed his complaint, noting that 
after the plaintiff observed the open and obvious 
slam dancing from a safe vantage point and having 
fully appreciated the risk of colliding with a slam 
dancer, the plaintiff nevertheless elected to place 
himself in close proximity to that activity and 
thereby assumed the risk of his injuries.8 

Equally unusual is the case of Farrell v. Hoch-
hauser, where a high school wrestler brought suit 
alleging that he contracted Herpes Simplex I while 
participating in a wrestling match. The Second 
Department credited the proffered expert opin-
ions that the possibility of contracting herpes and 
other communicable diseases is a known problem 
associated with wrestling and noted the plaintiff’s 
admission that he was aware that skin diseases 
could be transmitted while wrestling. The court 
found that by its nature, wrestling involves close 
contact between participants and therefore, the 
contraction of a communicable disease while 
wrestling is a risk inherent in and arising out of 
the sport. The plaintiff assumed that risk; his 
complaint was dismissed.9

No Summary Dismissal

However, the doctrine of primary assumption 
of risk will not protect the defendant in every 
case where the plaintiff is engaged in a sporting 
or recreational activity. When the plaintiff’s claim 
involves allegations of inadequate supervision 
or that the defendant negligently concealed or 
increased the risks inherent in the activity, the 
defendant will not obtain a summary dismissal 
of the plaintiff’s complaint. 
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New York courts have continued 
to award summary judgment to 
defendants based on the doctrine of 
primary assumption of risk.



For example, in Merino v. The Board of Educa-
tion of the City of New York, the infant plaintiff 
was hit in the eye with a tossed bat during a 
softball game. The evidence established that the 
child was playing the position of catcher, which 
was a position he had never played before. 
Moreover, the child was not provided with 
any of the protective gear customarily worn 
by a catcher. As a result, the First Department 
affirmed the denial of the defendant’s motion 
for summary judgment.10 

In Vanborkulo v. Keller’s Motor Sports, Ltd., the 
plaintiff sustained injuries in a go-kart accident. 
The evidence indicated that go-karts were sup-
posed to be grouped so that only vehicles which 
traveled at a similar rate of speed would be on 
the track at the same time. Plaintiff alleged that 
the defendant permitted another patron to ride 
a go-kart that was capable of travelling at much 
greater speeds than the plaintiff’s go-kart and 
that the faster go-kart rear-ended the plaintiff’s 
go-kart, causing it to flip over. Despite the fact 
that the plaintiff was obviously engaged in a 
recreational activity when he was injured, the 
Second Department denied the defendant’s 
motion for summary judgment finding that the 
defendant’s conduct may have unreasonably 
increased the plaintiff’s risk of injury from his 
participation in the activity.11 

Similarly, in Miskanic v. Roller Jam Inc., the 
plaintiff was injured when she slipped and fell 
on a declining ramp at the defendant’s roller 
skating rink which was used as means of ingress 
and egress between the skating area and an 
adjacent staging area. The Second Depart-
ment declined to apply the doctrine of primary 
assumption of risk in this case, finding a triable 
issue of fact as to whether the existence of the 
ramp was concealed or unreasonably increased 
the risks that the plaintiff assumed by skating 
at the defendant’s facility.12

In Haider v. Zadrozny, the plaintiff was struck 
and injured by a snowmobile while riding at night 
on a saucer attached by a water ski tow rope to 
another snowmobile. While one might expect 
this case to have been decided in accordance 
with the skydiving, skiing and ATV cases dis-
cussed above, the court here denied the defen-
dant’s motion for summary judgment. The Third 
Department acknowledged that the plaintiff’s 
conduct in using a rope to tow someone behind 
his snowmobile was a violation of the law that 
the defendant was not obligated to foresee. Nev-
ertheless, the court found a question of fact as 
to whether the driver of the snowmobile which 
hit the plaintiff was driving in a manner that 
unreasonably increased the risk of injury to the 
plaintiff.13 

Along the same lines, the Appellate Division, 
Fourth Department, denied the defendant’s 
motion for summary judgment in Belvedere v. 
Holiday Valley Inc. Plaintiff was injured when the 
snowboard he was riding collided with a snow-
mobile operated by the defendant’s employee. 
The defendant was not protected from liability 
by the assumption of risk doctrine because ques-
tions of fact existed concerning the allegedly 
negligent manner in which the snowmobile was  
operated.14

Most recently, the Court of Appeals decided 
Trupia v. Lake George Central School District, and 
held that the doctrine of primary assumption 
of risk did not protect the defendant where the 
infant plaintiff was injured when he fell while rid-
ing down a banister.15 The plaintiff alleged that 
the defendant negligently failed to supervise 
the child and the court agreed that the activ-
ity in this case, referred to as “horseplay” was 
not one that recommended itself as worthy of 
protection under the doctrine. While explicitly 
acknowledging that children may assume the 
risk of activities in which they participate, the 
court nevertheless held that:

Allowing the defense here would have particu-
larly unfortunate consequences. Little would 
remain of an educational institution’s obliga-
tion adequately to supervise the children in 
its charge if school children could generally 
be deemed to have consented in advance to 
risks of their misconduct. If the infant plain-
tiff’s harm is attributable in some measure to 
his own conduct, and not to negligence on the 
defendants’ part, that would be appropriately 
taken account of within a comparative fault 
allocation; it is not a predicate upon which 
an assumption of risk should be permitted 
to be applied.16

This brand new decision may indicate a trend 
away from application of the assumption of risk 
protection in cases where adults are responsible 
for the supervision of children at play. Neverthe-
less, the doctrine continues to thrive and defen-
dants should be able to avoid liability when a 
plaintiff is injured while engaged in sports or 
recreation provided that the defendant has not 

concealed or unreasonably increased the risks 
already inherent those activities.
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When the plaintiff’s claim involves 
allegations of inadequate supervision 
or that the defendant negligently 
concealed or increased the risks 
inherent in the activity, the defendant 
will not obtain a summary dismissal of 
the plaintiff’s complaint.


