
A
ll landowners are familiar with their 
obligations to maintain their premises 
in a reasonably safe condition and 
to take precautionary measures to 
protect tenants from the reasonably 

foreseeable criminal acts of third persons.1 
However, and despite these duties, in New 
York, the law is clear that a landlord is not 
the insurer of the safety of those who use 
their premises.2 Therefore, a landowner 
who satisfies his obligation to provide 
minimal safety precautions will generally 
be absolved of liability in the event that a 
criminal act is perpetrated upon an individual 
on the landowner’s premises. However, the 
landowner will be exposed to liability if the 
evidence shows that he was on notice of 
criminal conduct on the premises and failed 
to take the necessary precautions.

For example, in Washington v. Montefiore 
Medical Center, the plaintiff was fatally 
stabbed at the defendant’s building. The 
court denied the landowner’s motion for 
summary judgment based in part on evidence 
of prior “physical” incidents at the property. 
In addition, the decedent’s assailant had 
been removed from the premises on a prior 
occasion for harassing female staff and the 
same assailant was observed loitering on 
the property shortly before the attack on 
the decedent.3

Similarly, in Venetal v. City of New York, the 
15-year-old plaintiff was raped at gunpoint 
on the rooftop of the defendant’s building. 
The court denied the defendant’s motion 
for summary judgment, holding that the 
duty to provide minimal safety precautions 
arises when the landowner is on notice of the 
likelihood that the criminal conduct of third 
persons may pose a danger to the safety of 
tenants and others lawfully on the premises. 
In Venetal, the plaintiff introduced evidence 
that the perpetrator had gained access to the 
building through a malfunctioning exterior 
door lock. Additionally, the evidence revealed 
that in the two years prior to the plaintiff’s 

rape, more than 70 felonies, including murder, 
forcible rape, arson, assault and burglaries 
with forced entries were committed on the 
property.4

DeLuna-Cole v. Fink concerned an assault in 
the defendant’s commercial building. The lone 
doorman had left his post in the lobby to go 
to lunch. He left the front door open and the 

internal stairway and the elevator unlocked. 
The evidence revealed that the building was 
located in a high crime area and that theft, 
burglary, assault and armed robbery had 
all been committed on the premises, thus 
raising issues of fact for trial as to whether the 
landowner had taken sufficient precautions 
to protect those entering his property from 
the foreseeable criminal conduct of third 
persons.5

Foreseeability
Fortunately, the news is not all bad. 

While the New York courts agree that the 
foreseeability of criminal conduct on the 
premises is a crucial factor in assessing 
liability against a landowner, the degree of 
precaution to be taken may depend upon the 
building’s history of criminal activity. The 
courts do grant summary judgment when 
the defendant establishes that the criminal 
conduct was unforeseeable and when the 

assault was specifically targeted at the victim, 
thereby severing the chain of causation. 

For example, in Novikova v. Greenbriar 
Owners Corp., the plaintiff’s decedent was shot 
in the defendant’s apartment building. The 
building was equipped with a functioning inner 
door lock, an intercom and buzzer system 
and a surveillance camera. There was also 
a doorman on duty. The landowner avoided 
liability based on the court’s determination 
that the owner had satisfied its duty to provide 
minimal precautions against the foreseeable 
criminal acts of third parties. 

In addition, the court instructed that to 
establish foreseeability, the criminal conduct 
at issue must be shown to be reasonably 
predictable based on the prior occurrence 
of the same or similar criminal activity at a 
location sufficiently proximate to the subject 
location. In Novikova, twenty-one other crimes 
had been reported at the defendant’s building, 
but none of those other crimes involved the 
ambush-style shooting by which the plaintiff’s 
decedent was injured and therefore the court 
found that the criminal conduct was not 
reasonably foreseeable.6

Similarly, in Johnson v. City of New York, 
the plaintiff was raped at the defendant’s 
building. The plaintiff established that in 
the four years during which she had lived 
in the building, she was aware of only one 
crime; a domestic dispute between tenants 
during which a gun was fired. The defendant’s 
manager testified that he was not aware of 
any previous robberies, burglaries or assaults 
in the building. The court dismissed the 
plaintiff’s complaint finding that the rape was 
not foreseeable as a matter of law.7

Likewise, in Jackson v. Lefferts Heights 
Housing Development Fund Company Inc., 
the plaintiff suffered a severed spinal cord 
when he was shot while in the lobby of the 
defendant’s building. The perpetrator was 
visiting another tenant on the property and 
was therefore lawfully on the premises. In 
dismissing the plaintiff’s complaint based on 
negligence, the court held that the defendant 
fulfilled its duty of care to protect tenants and 
their guests from foreseeable harm, including 
a third-party’s foreseeable criminal conduct, 
because the building was equipped with a 
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functioning inner door lock, intercom and 
buzzer system and a security guard was 
assigned to the lobby area.8

Just last year, in Michelle K. v. Stonehurst 
III Associates, the plaintiff was attacked and 
sexually assaulted by an intruder in her 
apartment at a building complex owned by 
the defendants. The plaintiff established that 
prior incidents had occurred at the building 
complex, including nonviolent offenses 
on the property such as a “peeping Tom,” 
trespassers, and other incidents requiring 
police intervention. However, the court 
dismissed the plaintiff’s complaint and held 
that the attack and sexual assault were not 
reasonably foreseeable because they were not 
sufficiently similar to other incidents which 
had occurred in the building complex.9

More recently, in Maria T. v. New York 
Holding Co. Associates, the plaintiff was 
sexually assaulted in defendants’ building at 
gunpoint. The plaintiff submitted evidence 
demonstrating that, in the four and a half 
years prior to the assault, seven incidents 
occurred in or near the building to which the 
police responded. Plaintiff also submitted the 
affidavit of an expert in the field of premises 
security who averred, among other things, 
that the building was in a high crime area and 
that the assault on plaintiff was foreseeable. 
However, three witnesses, including the 
plaintiff, testified that they were not aware 
of any criminal activity in the building prior to 
the assault committed against the plaintiff. 

In dismissing the plaintiff’s complaint, the 
court held that, since building owners and 
managing agents have neither the capacity 
nor the duty to protect tenants against 
neighborhood crime, ambient neighborhood 
crime is insufficient to establish that a 
particular criminal act was foreseeable. 
In Maria T., of the seven prior instances of 
criminal activity, only three involved crimes 
against the person and none were similar 
to the sexual assault committed against 
the plaintiff. The court therefore found 
that the sexual assault committed against 
plaintiff was not reasonably predictable.10

The same rule applies to owners of 
commercial property and other public 
establishments. In Browne v. GMRI Inc., the 
plaintiff’s decedent was shot and killed at 
the defendant’s restaurant. The plaintiff 
introduced proof of approximately five 
fistfights per year at the premises. The 
court nevertheless dismissed the plaintiff’s 
complaint, finding that such crimes were 
too dissimilar from the shooting to make it 
foreseeable.11 

In Marr v. Seventh Day Adventist Church, 
the plaintiff suffered injuries from smoke 
inhalation as a result of a fire in the church. 
The fire marshal ruled the fire suspicious for 
arson and he opined that the fire had been set 
by someone who had climbed into the church 
through a window. Plaintiff sued, alleging 
that the church negligently failed to provide 
adequate security. The court dismissed 
the plaintiff’s complaint, notwithstanding 

evidence that there had been prior acts of 
minor vandalism on the church’s property, 
holding that such acts did not give notice 
that someone would commit arson. Stated 
differently, the court determined that an act 
of arson was not reasonably foreseeable as a 
matter of law, thus precluding the imposition 
of liability on the landowner.12

Spontaneous Acts
New York law also protects landowners from 

liability if the defendant has no opportunity to 
control the parties engaged in the criminal 
conduct, such as when the crime occurs 
spontaneously and unexpectedly, nor will a 
landowner face liability in New York if the crime 
is shown to be premeditated and targeted at 
the victim. 

For example, in Tarter v. Schildkraut, 
plaintiff’s lover followed her into the vestibule 
of the apartment building where she resided 
and shot her at point blank range with a 
shotgun. The outer vestibule door was 
furnished with a lock which did not function 
and plaintiff brought suit claiming that the 
defendant failed to provide adequate security. 
The court found it to be an inescapable fact 
that plaintiff’s ex-lover was intent on harming 
her and that he had stalked her for that 
purpose. Finding that the perpetrator’s acts 
were truly extraordinary and unforeseeable, 
the court dismissed the plaintiff’s complaint 
holding that the criminal act severed any 
causal connection between the defendant’s 
negligence and the plaintiff’s injuries.13

Similarly, in Cerda v. 2962 Decatur Ave. 
Owners Corp., the plaintiff-tenant (a former 
drug dealer) was attacked by a team of 
assailants who were waiting for him in the 
hallway outside of his apartment at the exact 
time that he arrived home from work. The 
plaintiff sued the landowner claiming that the 
defendant negligently failed to repair a broken 
front door lock which permitted the assailants 
to gain entry to the premises. The court 
dismissed the plaintiff’s complaint, finding 
the existence of an unforeseeable criminal 
conspiracy to murder the plaintiff, which 
would not have been deterred regardless of 
the sufficiency of security measures in place 
at the premises.14

The court followed this principle in Nunez 
v. Caryl & Broadway Inc. In Nunez, the plaintiff 
alleged that he was staying at his friend’s 
apartment while his friend was away for 
several weeks. The friend was a known drug 
dealer. The building’s superintendent knocked 
on the apartment door, allegedly to deliver 
some mail. When the plaintiff opened the door, 
the superintendent entered along with three 
other men who then demanded money from 
the plaintiff. When the plaintiff could not 
produce any money, the assailants tied the 
plaintiff to a radiator and removed one of his 
teeth with pliers. Plaintiff brought suit against 
the landowner and the court dismissed the 
plaintiff’s complaint holding that there was 
no evidence that the building had a history of 
criminal activity that would have made this 

planned attack foreseeable.15

A landowner who fails to take minimal 
safety precautions to protect tenants, and 
others who are lawfully on its premises, 
will surely be subjected to liability for 
injuries sustained as a result of the criminal 
conduct of third persons committed on their 
property. The burden of providing these safety 
precautions increases based upon the extent 
of known criminal activity in the building. 
However, even when the most heinous of 
crimes have been committed, the courts have 
consistently shown a willingness to dismiss 
plaintiffs’ complaints as long as the landowner 
establishes that it fulfilled its duty of care.
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