
Aside from the rule against 
perpetuities, there is no more 
obscure or mundane a topic 
in the field of law than the 

technical requirements surrounding the 
admissibility of documents. On the other 
hand, the burdensome CPLR scheme for 
establishing authenticity, coupled with 
the current New York Supreme Courts’ 
approach in this area, is in desperate need 
of overhaul.

Given that there is a need to address 
this issue, it seemed there was little 
option other than to plead for reform. 
So at the risk of boring the reader, it is 
my hope that by tackling this subject I 
can accomplish my primary objective, to 
catch the ear of a lawmaker or member 
of the judiciary interested in making the 
lives of attorneys and litigant simpler. If 
in the process I happen to provide some 
temporary relief from those who suffer 
from insomnia, I am glad that I was of 
some additional service.

There is something about human nature 
that is drawn to and places great value on 
authenticity.1 Lawmakers are no exception 
and the manifestations of this desire can 
certainly be found in one or two of our 
Civil Practice Rules. Whatever it is that 
drives our desire for authenticity outside 
the courtroom, it should be tempered 
by a sense of practicality and judicial 
economy inside the courtroom. Real 
authenticity issues can at times arise in 
a case and the court’s role as gatekeeper 
requires that it enforce certain technical 
requirements to ensure that evidence is 
reliable. Frequently, however, authenticity 
objections are raised to require an 
adversary to expend time and effort to 
establish something that is not seriously 
contested. In such cases there is often 
no real dispute as to authenticity, and 
the objection is raised, not because 
of questions concerning authenticity, 

but simply to create an obstacle to the 
introduction of documents, the content 
of which may be harmful to the objector’s 
position.

‘Housekeeping’ Matters
In a prior article we addressed some 

of the logistical difficulties posed by 
the lack of a formal vehicle for motions 
in limine in New York State Courts 

and how the timing of Frye/Daubert 
hearings can become problematic as 
a result.2 Similarly, authenticity issues 
often involve the type of “housekeeping” 
matters that  lend themselves to 
resolution prior to trial. A pretrial 
order that narrows substantive issues 
and provides notice to one’s adversary 
of evidentiary issues is typically not 
utilized.3 A pretrial order could also 
be used to address and resolve many 
“housekeeping” issues that may seem 
trivial, but if not properly addressed, can 
occasionally result in major headaches. 

Medical records typically form the bulk 
of documentary evidence in a medical 
malpractice or personal injury case and 
yet ensuring that these records will be 
admitted into evidence as authentic is 
a frequently overlooked aspect of trial 
practice.

For medical records to be admissible in 
New York State courts a foundation must 
be laid to show that the records were made 
in the ordinary course of business, that the 
ordinary course of that entity’s business 
is to make and maintain such records, 
and that the notations contained in the 
records were made contemporaneously 
with the treatment.4 These requirements 
are embodied in CPLR 4518(a). 

T h e  C P L R  p e r m i t s  t h e  s e l f -
authentication of certain medical records 
by compliance with a subpoena containing 
a certification pursuant to CPLR 4518 
and CPLR 3122-a(c), provided a notice 
of intent to offer and an opportunity to 
inspect such records is provided to the 
other party. CPLR 4518(c) refers to and 
incorporates CPLR 2306, which permits 
certification of a copy, and together they 
limit self-authentication to hospital 
records and the department or bureau 
of a municipal corporation. 

While a physician is permitted to be the 
self authenticator for such records, he can 
do so only in his capacity as custodian 
of records from the entities listed. The 
section does not apply to a physician’s 
own office records. With respect to 
admission of a physician’s office records, 
absent a stipulation between the parties, 
it is necessary that the physician or an 
office manager/custodian of the records, 
familiar with the maintenance of the 
records, testify as to their authenticity. 

Delayed Trials
On occasion, trials have been delayed 

or the outcome affected because of the 
difficulty or inability to authenticate 
records whose authenticity is not really in 
question. In Faust v. McPherson, 4 Misc3d 
89 (App. Term 2004), the Appellate Term 
reversed a jury verdict for the plaintiff 
and ordered a new trial in part because 
an inadequate foundation was laid for the 
authenticity of medical records. In that 
case, the records sought to be introduced 
were those of practitioners whom had 
since ceased practicing. One of the 
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Frequently, authenticity objections are 
raised to require an adversary to expend 
time and effort to establish something 
that is not seriously contested.
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successor care providers who took over 
the practice, and who had also treated 
the plaintiff, testified concerning the 
authenticity of the prior records. 

The Appellate Term held that the 
authentication witness did not possess 
sufficient information about the record-
keeping practices of the prior physicians 
whose records were sought to be 
introduced to satisfy the requirements 
of CPLR 4518(a). 

In short, while the trial court recognized 
that there was no real question concerning 
authenticity,  the party opposing 
admission of the records took advantage 
of circumstances that made proof of 
authenticity difficult and burdensome in 
successfully overturning the verdict. This 
result illustrates how the administration 
of formal and technical evidentiary rules 
that may be an important safeguard in one 
context, can be a barrier to reaching the 
merits regardless of whether their role 
as a safeguard is actually at issue. While 
authenticity requirements are important 
and in certain circumstances have the 
salutary effect of forming a barrier to the 
admissibility of inappropriate evidence, 
these rules, which makes sense in a few 
unique scenarios, can potentially result 
in an unnecessary burden and expense in 
every case in which records are sought 
to be admitted. 

In Kasman v. Flushing Hospital and 
Medical Center, 224 AD2d 590, 638 NYS 687 
(2d Dept. 1996), the Second Department 
reversed a verdict in favor of the defendant 
because the trial court admitted the 
records of a physician who the defense 
was unable to locate because foundational 
testimony pursuant to CPLR 4518(a) was 
not provided. This case also resulted in 
a new trial, which required significant 
additional litigant expense as well as 
judicial resources. The difficulty with the 
authenticity requirement for physicians’ 
records, when applied categorically is 
that it requires a party to keep track 
of the availability of just about every 
medical care provider whose records 
are sought to be introduced. This can 
at times be a daunting task. Neither the 
litigants nor the judicial system are well-
served by permitting these authenticity 
issues to be left unresolved until trial has 
commenced.

Records From Another State
The authenticity problem becomes 

even more complicated when physicians’ 
records from another state, which are not 
subject to subpoena power, are sought to 
be admitted. To introduce such records 
often requires an open commission 
and a deposition, usually of a medical 
professional, just to authenticate the 
records. CPLR 3122-a, permitting service 
of a notice to inspect records sought to 

be introduced, has attempted to eliminate 
some of the burdensome authenticity 
requirements by permitting service of a 
notice 30 days before trial, after which 
authenticity objections if not raised are 
waived. 

However, this section applies only to the 
types of records specified as potentially 
self-authenticating under CPLR 4518 and 
that section does not apply to physicians’ 
office records. Moreover, CPLR 3122-a has 
developed its own hypertechnical baggage 
in the form of case law. Indeed, it has 
been held inapplicable where the notice 
to inspect was served before the records 
sought to be introduced were subpoenaed 
or certified, regardless of whether the 
records offered to be inspected were 
identical to the ones later subpoenaed, 
Zweng v. DeBellis & Semmens, 22 AD 845, 
803 NYS 681 (2d Dept. 2005). 

Pro Forma Objections
While such requirements make sense 

as a procedural safeguard to authenticity, 
the fact that an authenticity issue is more 
often raised as a pro forma objection to 
require the adversary to exert additional 
and potentially unnecessary effort is 
undesirable. 

An analogous procedural encumbrance 
was streamlined in 1996 when the 
Legislature amended CPLR 3211(e) 
requiring defendants to assert personal 
jurisdiction defenses and prosecute such 
defenses within 60 days of their answer. 
This amendment was enacted to prevent 
exactly the same type of boilerplate 
objection from being made where no 
genuine issue existed.5 By placing the 
burden on the defendant to promptly 
move against personal jurisdiction, the 
Legislature ensured that such pro forma 
defenses would not be routinely and 
unnecessarily raised in inappropriate 
contexts. 

Possible Solutions
Given that authenticity objections are 

frequently not raised because of true 
authenticity issues but as an inappropriate 
way of blocking records whose substance 
may be damaging, there are a number of 
devices that the Legislature could employ 
to shift the burden to the objecting party 
as it did in the personal jurisdiction 
context. The simplest would be to 
require that objections to authenticity 
be raised or waived after a proscribed 
period of time after a copy of records 
sought to be introduced are served on 
one’s adversary. 

An approach that would not require 
legislative involvement would be for 
either, the OCA, the various counties or 
even individual justices to utilize a pretrial 
order requiring notification and exchange 

of all medical records intended to be 
offered at trial. These issues could then 
be further addressed if necessary at a 
pretrial conference. If a stipulation was not 
forthcoming as part of the pretrial order, 
a specified time to object to authenticity 
could be provided with some sanction 
imposed, such as payment of the opposing 
party’s costs of authentication, including 
costs of open commissions and the like, 
in the case of frivolous objections.

Authenticity of records is an important 
safeguard in certain situation, but the 
current system elevates procedural 
requirements in connection with this 
issue to a level at which it unnecessarily 
interferes with the efficient administration 
of justice. All that would be needed to 
streamline these requirements is for the 
Legislature or the courts to examine what 
the original legislative objective was in 
enacting these rules and adjust the rules 
or their application accordingly so that 
they could be strictly administered in 
appropriate contexts and the issue of 
authenticity could be resolved promptly 
and efficiently when it is not genuinely 
in dispute. 
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1. Putting the art world aside for a moment, 
the existence of multiple authentic, original, 
and genuine, Ray’s Pizzas in the metropolitan 
area is one example of this attraction. 

2. See “Junk Science Hearings: Timing Is 
Everything,” NYLJ July 24, 2006 at p.4.

3. Pretrial orders have not been embraced in New 
York practice, probably because the identity of the 
trial justice is frequently not known in advance 
and, thus, there is an understandable reluctance to 
require a particular procedural device in a matter 
that may ultimately be tried by another justice.

4. To be distinguished from this authentication 
issue concerning physician office records and 
hospital records is the admissibility of each, which 
was one time subject to different rules, but which 
dichotomy was obliterated by Wilson v. Bodian, 130 
AD2d 221, 519 NYS2d 126 (2d Dept. 1987), which 
held that all items in a physician’s office records 
pertaining to diagnosis or treatment are admissible, 
including medical opinions and conclusions. 

5. The legislative history of the 1996 
amendment to CPLR 3122(e) indicates in part:

“In many instances objections to service of 
process are interposed as part of ‘boilerplate’ 
answers or motions and are made primarily 
for the purpose of delaying prosecution of an 
action…

***
The purpose of this provision is to require a 
party with a genuine objection to service to 
deal with the issue promptly and at the outset 
of the action.” New York Bill Jacket, 1996 
Senate Bill 4842, 1996, Governor of New York, 
219th Legislature, 1996 Regular Session.
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