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Providing Protection

Retaliation claims have 

increased exponentially, and 

employers can find them 

extraordinarily difficult to refute. 
In the last several years, the United States 
Supreme Court has considered retaliation 
claims in a variety of different contexts. 
In each case the Court ruled to expand 
the rights of the allegedly harmed em-
ployee. See, e.g., Burlington N. & Santa 
Fe Ry. Co. v. White, 548 U.S. 53, 126 S. Ct. 
2405, 165 L.  Ed.  2d 345 (2006) (holding 
that the application of the Title VII retali-
ation provision was not limited to an em-
ployer’s employment- related or workplace 
actions); CBOCS W., Inc. v. Humphries, 553 
U.S. 442, 128 S. Ct. 1951, 170 L. Ed. 2d 864 
(2008) (holding that section 1981 encom-
passes retaliation claims, which can include 
employment- related claims); Thompson 
v. N. Am. Stainless, LP, 131 S. Ct. 863, 178 
L. Ed. 2d 694 (2011) (allowing an employee 
to bring a Title VII retaliation claim, alleg-
ing that he was terminated after his fian-
cée filed a gender discrimination charge); 
Kasten v. Saint-Gobain Performance Plas-
tics Corp., No. 09-834 (U.S. Sup. Ct. 2011) 
(holding that even an oral complaint trig-
gers the antiretaliation provisions of the 
Fair Labor Standards Act). In these cases 
the Court has often issued unanimous rul-
ings—a remarkable feat considering the 
widely divergent viewpoints of the current 
Supreme Court justices. Additionally, the 
United States Equal Employment Oppor-
tunity Commission (EEOC) has reported 
that retaliation filings make up the single 
highest category of complaints that it re-
ceives, and retaliation claims have increased 
more significantly than any other discrim-
ination claim category. See Press Release, 
Equal Emp’t Opportunity Comm’n, EEOC 
Reports Job Bias Charges Hit Record High 
of Nearly 100,000 in Fiscal Year 2010 (Jan. 
11, 2011). Jury awards in retaliation claims 
far exceed verdicts for other types of em-
ployment discrimination claims.
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Often an employer will prevail against a 
discrimination claim but still be found lia-
ble for retaliation, even without evidence 
of an intentional attempt to punish a com-
plaining employee. Indeed, even efforts 
to protect a charging employee can often 
backfire on an employer by fueling a claim 
that the employer attempted to ostracize 
the complaining employee.

Each of the major federal employment 
discrimination statutes recognizes the 
claim of retaliation. Statutory retaliation 
provisions generally provide protection 
for persons who complain about discrim-
ination to a governmental agency, refuse 
to participate in a discriminatory act, or 
assist another employee in making a charge 
of discrimination with a governmental 
agency. The retaliation cause of action is 
premised on the theory that without such 
protection employees who may have meri-
torious claims would not risk their employ-
ment, promotion chances, or raises by 
making or assisting other employees with 
complaints or charges. The Supreme Court 
noted that “[t]he anti- retaliation provision 
seeks to prevent employer interference with 
unfettered access to Title VII’s remedial 
mechanisms.” Burlington N. & Santa Fe Ry. 
Co. v. White, 548 U.S. 53, 54, 126 S. Ct. 2405, 
2407, 165 L. Ed. 2d 345 (2006).

This article will focus on another cate-
gory of retaliation claims—whistleblower 
claims—and federal legislation enacted to 
protect whistleblowers. Many states have 
whistleblower statutes in place to protect 
these individuals. See, e.g., N.Y. Lab. Law 
§740 (McKinney) (protecting (1) disclosure, 
or threats to disclose, to a supervisor or 
public body an employment policy, activ-
ity, or practice that violates the law, a rule, 
or a regulation, which constitutes a specific 
danger to public health or safety, which 
constitutes health-care fraud; (2) providing 
information or testifying about a violating 
policy, activity, or practice; and (3) object-
ing to or refusing to participate in a violat-
ing policy, activity, or practice); N.J. Stat. 
Ann. §34:19-3 (West) (protecting (1)  dis-
closure, or threats of disclosure, to a super-
visor or public body, an activity, policy, 
or practice that an employee reasonably 
believes violates the law or is fraudulent 
or criminal; (2) providing information or 
testifying regarding the activity, policy, 

or practice; and (3) refusing to participate 
in an activity, policy, or practice that vio-
lates the law or is fraudulent, criminal, or 
incompatible with public policy concerning 
public health, safety, welfare, or the protec-
tion of the environment). Until legislatures 
enacted these statutes, whistleblowers did 
not enjoy federal statutory protections, and 

state laws varied in the ability to protect 
such individuals. The first of these federal 
statutes, the Sarbanes- Oxley Act, has not 
generally offered a successful avenue for 
complaining individuals. In fact, one study 
concluded that the government and courts 
had issued very few merit findings under 
the Sarbanes- Oxley Act whistleblower pro-
vision and none that favored complaining 
individuals. See Megan E. Mowrey, L. Ste-
phen Cash, and Thomas L. Dickens, Does 
Sarbanes- Oxley Protect Whistleblowers? 
The Recent Experience of Companies and 
Whistleblowing Workers Under SOX, 1 
Wm. & Mary Bus. L. Rev. 431 (2010), http:// 
scholarship.law.wm.edu/wmblr/vol1/iss2/5. We 
don’t yet know how the most recent stat-
ute—the Dodd-Frank Wall Street Reform 
and Consumer Protection Act of 2010—
will fare in protecting whistleblowers, but 
considering its bounty provision and expo-
nentially longer statute of limitations, it 
could lead to significantly more litigation.

Sarbanes-Oxley Act
As part of its broad- sweeping efforts to 
address corporate misfeasance following 
the Enron scandal, Congress passed the 

Sarbanes- Oxley Act in 2002, which con-
tained many provisions reacting to the 
scandal. Known affectionately as “SOX,” 
the act contained a relatively minor pro-
vision, section 806, which established 
a new federal remedy for corporate 
whistleblowers. The whistleblower protec-
tions provide a cause of action to employees 
of public companies who allege that they 
suffered retaliation for disclosing conduct 
that they reasonably believe violates “any 
provision of federal law relating to fraud 
against shareholders.” 18 U.S.C. §1514A(a)
(1). The provision protects an employee 
who makes such disclosure to a supervisor 
or other person working for the employer 
who has “authority to investigate, discover 
or terminate misconduct.” Id. It also pro-
tects the disclosure of allegedly fraudu-
lent conduct to a federal regulatory or law 
enforcement agency, a member of congress, 
or any congressional committee. Id.

Congress also established an adminis-
trative process for investigating and ad-
judicating complaints by employees or 
other protected individuals under the 
Sarbanes- Oxley Act. An employee claim-
ing retaliatory discrimination under the 
Sarbanes- Oxley Act has a very short win-
dow, 90 days from the date of the alleged vi-
olation, to file a complaint with the United 
States Department of Labor (DOL). The DOL 
further delegated enforcement authority 
over the Sarbanes- Oxley Act whistleblower 
provisions to the Occupational Health and 
Safety Administration (OSHA).

Under the federal regulations, before 
OSHA conducts an investigation, a dis-
closing and complaining employee must 
first establish a prima facie case of retali-
ation similar to that imposed under Title 
VII of the Civil Rights Act. An employee 
must show that
•	 The	 employee	 engaged	 in	 a	 protected	

activity or conduct;
•	 The	employer	had	actual	or	constructive	

knowledge of the activity;
•	 The	 employee	 suffered	 an	 unfavorable	

personnel action; and
•	 The	circumstances	sufficiently	raise	the	

inference that the protected activity was 
a contributing factor in the unfavorable 
action.
Even if an employee meets this burden, 

OSHA will not investigate if an employer 
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w can demonstrate by clear and convincing 
evidence that it would have made the same 
unfavorable personnel decision even if the 
complainant had not undertaken protected 
activity. This standard is notably higher 
than the standard under Title VII, under 
which an employer bears the burden to 
articulate a legitimate nondiscriminatory 
reason for its conduct.

If, on the basis of an investigation, OSHA 
determines that an employee suffered retal-
iation, OSHA must order the employer to 
provide a complete “make whole remedy” 
to the employee, including reinstatement, 
back pay, attorney’s fees, and litigation 
costs. The Sarbanes- Oxley Act also permits 
a prevailing individual to receive special 
damages, including noneconomic dam-
ages, such as compensation for emotional 
distress. If OSHA determines that a claim 
does not have merit, then OSHA must dis-
miss the action.

Either an employee or an employer may 
appeal the OSHA investigative findings. 
The parties are entitled to an on- the- record 
hearing before a DOL administrative law 
judge who oversees a de novo proceeding. 
Although in an appeal an administrative 
law judge oversees a de novo proceeding, a 
preliminary order of reinstatement issued 
by OSHA immediately becomes enforce-
able. Thus, if OSHA orders an employee 
reinstatement on the basis of an investi-
gation alone, an employer must reinstate 
the employee at last until the OSHA ruling 
appeal concludes.

When a whistleblower claim under the 
Sarbanes- Oxley Act progresses to a for-
mal hearing before an administrative law 
judge or a federal district court, an employ-
ee’s burden proof burden increases. A com-
plaining employee then must demonstrate 
by clear and convincing evidence that the 
protected activity was a contributing factor 
in the unfavorable action allegedly taken by 
an employer. This higher burden of proof 
aids employers because an employee must 
demonstrate something more than a prima 
facie case.

If a whistleblower prevails under the 
administrative process or in a court under 
the Sarbanes- Oxley Act, he or she is enti-
tled to
•	 Reinstatement	with	 the	 same	seniority	

status;

•	 Payment	of	back	pay	with	interest;	and
•	 Compensation	 for	 special	 damages,	

attorneys’ fees, expert witness fees, and 
litigation costs.

When OSHA determines that reason-
able cause exists to believe that a violation 
occurred, it can order a company to rein-
state an employee to his or her job before 
the company has a chance to present its 
case to a judge.

A recent decision by the DOL Admin-
istrative Review Board has broadened the 
protection available to Sarbanes- Oxley 
whistleblowers. See Menendez v. Hallibur-
ton Inc., ARB No. 09-002 (Sept. 13, 2011). 
The DOL Administrative Review Board 
held that under the Sarbanes- Oxley Act, 
an adverse action in a whistleblower case 
means “unfavorable employment actions 
that are more than trivial, either as a single 
event or in combination with other deliber-
ate employer actions.” Id. The DOL Admin-
istrative Review Board further noted that 
actionable conduct includes more than eco-
nomic or employment- related actions. The 
DOL Administrative Review Board found 
that section 806 of the Sarbanes- Oxley 
Act requires interpreting “adverse action” 
more broadly than Title VII because the 
Sarbanes- Oxley Act expressly prohib-
its both tangible and nontangible activ-
ity. Because courts must read the “terms 
and conditions of employment” under the 
Sarbanes- Oxley Act broadly, employers 
should expect that interpretations of this 
provision will comport with the statute’s 
remedial goals. According to the Menendez 
opinion, employers should expect the DOJ, 
OSHA, and the courts to apply a very low 
standard to someone seeking to establish 
retaliation. It appears that the Menendez 
ruling may change the employer friendly 
tide of proceedings under the Sarbanes- 
Oxley Act enjoyed until now, but given the 
Dodd-Frank Act, that may have inevitably 
happened anyway.

Recent rules proposed by OSHA on 
Sarbanes- Oxley Act reporting have come 
under fire. One proposed rule would require 
an employer to continue a whistleblower’s 
pay for the duration of a whistleblower 
retaliation proceeding without the 
employee returning to work. Employers 
complain that this proposed rule is unfair 
because it does not require an employee to 

repay the wages an employer prevails in 
the proceeding. Employers have also criti-
cized another rule permitting OSHA inves-
tigators to take oral statements instead of 
signed written complaints because it puts 
pressure on investigators to draft written 
complaints that establish prima facie cases 
thereby depriving employers of the abil-
ity to defeat allegations through threshold 
motion practice. Finally, both employ-
ees and employers argue that the pro-
posed 10-day deadline to seek review of an 
administrative law judge decision is insuf-
ficient, and they argue that the DOL should 
expand it to 30 days.

Dodd-Frank Act
The Dodd-Frank Wall Street Reform and 
Consumer Protection Act of 2010 not only 
encourages external reporting of malfea-
sance, but it also creates a meaningful 
bounty program through which employ-
ees can profit by reporting their employ-
ers’ wrongdoing.

The Dodd-Frank Act markedly expands 
the rights and protections provided to 
whistleblowers compared to the Sarbanes- 
Oxley Act. First, and perhaps most notably, 
the Dodd-Frank Act introduces a “bounty” 
system through which whistleblowers can 
receive monetary rewards by reporting 
violations of federal securities and com-
modity laws to the U.S. Securities and 
Exchange Commission (SEC) or to the U.S. 
Commodity Futures Trading Commission 
(CFTC). See Dodd-Frank Act §§748, 922. To 
receive this reward, a whistleblower must 
provide “original information” that even-
tually leads to a successful enforcement 
action and sanctions. The “original infor-
mation” must be based on a whistleblow-
er’s “independent knowledge or analysis,” 
and the SEC and the CFTC cannot already 
know it. A qualifying whistleblower may 
recover a bounty equal to 10 to 30 percent 
of the amount of a sanction that exceeds 
$1 million.

The Dodd-Frank Act also prohibits 
employers from retaliating against employ-
ees who

(i) Provide information to the SEC or 
the CFTC pursuant to [the] new 
programs;

(ii) Initiate, testify or assist in an inves-
tigation or judicial or administrative 
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action based on or related to such 
information; or

(iii) Make disclosures that are required 
or protected under [the Sarbanes- 
Oxley Act].

Jeffrey S. Klein, Nicholas J. Pappas, & Dan-
iel J. Venditti, Whistleblower Protections 
Under the Dodd-Frank Act, N.Y. L.J. (Feb. 
7, 2011).

Unlike the Sarbanes- Oxley Act, how-
ever, a whistleblower may pursue his or her 
retaliation claim under the Dodd-Frank 
Act directly in a federal court without hav-
ing to first exhaust administrative reme-
dies. Available remedies for a retaliation 
claim under the Dodd-Frank Act include 
reinstatement; double or single back pay, 
depending on whether initiated under the 
SEC or the CFTC program; and litigation 
costs including expert and attorney’s fees.

The statute of limitations provided to 
whistleblowers under the Dodd-Frank 
Act also departs noticeably from that of 
Sarbanes- Oxley Act. Under the Sarbanes- 
Oxley Act, a whistleblower must file a claim 
within 90 days. Under the SEC Dodd-Frank 
Act program an employee has six years 
from the date of the retaliation or three 
years from the date that the employee dis-
covered or should have discovered the un-
derlying facts supporting the violation, and 
the maximum time that an employee has to 
assert a claim is 10 years. Under the CFTC 
Dodd-Frank Act program, an employee 

has two years from the date of the retali-
ation to assert a claim. In addition to ex-
tending the statute of limitations period, the 
Dodd-Frank Act also changes the triggering 
date to include the date that the employee 
“should have discovered” the violation.

Other differences between the Sarbanes- 
Oxley Act and the Dodd-Frank Act include 
that the Dodd-Frank Act applies to pub-
lic and private companies, confers the 
right to a jury trial in retaliation cases, 
and disallows employees to waive their 
Sarbanes- Oxley Act whistleblower rights. 
And courts have expansively interpreted 
the antiretaliation provisions of the Dodd-
Frank Act. Egan v. TradingScreen, Inc., 
2011 WL 1672066 (S.D.N.Y. May 4, 2011) 
(extending the antiretaliation protection 
beyond those who “provide information” 
to the SEC).

In November 2011, the SEC released 
a report providing statistics for the first 
seven weeks of the SEC’s reporting program 
under the Dodd-Frank Act. U.S. Securities 
and Exchange Comm’n, Annual Report on 
the Dodd-Frank Act Whistleblower Pro-
gram, Fiscal Year 2011 (Nov. 15, 2011), 
available at http://www.sec.gov/about/offices/
owb /whistleblower-annual-repor t-2011.pdf. 
Despite predictions that the SEC would 
receive up to 30,000 reports a year, the 
first seven weeks of the program yielded 
only 334 whistleblower tips. Interestingly, 
10 percent of the tips came from workers 

in foreign countries, with China providing 
the most foreign whistleblower tips. The 
United Kingdom and Australia provided 
the second and third most tips, respec-
tively. Within the United States, California 
provided the most whistleblower tips, with 
New York, Florida, and Texas providing the 
second, third, and fourth most tips respec-
tively. Notably, of the 334 tips analyzed 
in the report the SEC couldn’t identify 
the geographic origins of 87. Interestingly, 
despite a large number of enforcement 
actions pursued under the Foreign Cor-
rupt Practices Act, only four percent of the 
tips involved allegations specific to that act.

Conclusion
Both the Sarbanes- Oxley Act and Dodd-
Frank Act provide meaningful incentives 
for employees to act as whistleblowers, 
including a bounty program that pays 
whistleblowers a percentage of certain pen-
alties and fines that the government col-
lects. Both acts also provide vast protection 
to whistleblowers against retaliation, and 
employers can find refuting those retalia-
tion claims very difficult. Although the SEC 
reporting program under the Dodd-Frank 
Act has gotten off to a slower than expected 
start, employers must know about potential 
whistleblower claims and must vigilantly 
protect whistleblowers against retaliation.
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